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Abstract

In the modern labor relations system, the probation period serves as an important
link between employers and employees, representing a crucial stage for both
parties to mutually assess and adapt to each other. Currently, the imbalance
between supply and demand in China's labor market still persists in some sectors,
with employees remaining in a relatively vulnerable position within labor
rela-tions. Some employers, leveraging their informational advantages and
dominant position, frequently circumvent legal regulations and infringe upon the
rights and interests of employees during the probation period. Such behaviors not
only seriously harm the legitimate rights and interests of employees, trigger a
large number of labor disputes, but also disrupt the fair competition order in the
labor market and affect the harmony and stability of labor relations. According to
sta-tistics from the Ministry of Human Resources and Social Security, in the past
five years, disputes involving the probation period have accounted for an average
of 18.7% of labor dispute cases nationwide, showing a rising trend year by year.
Among them, disputes over probationary wages, termination of labor contracts,
and agreement on the duration of the probation period have become the three
major types of disputes, accounting for 35.2%, 31.5%, and 20.3% of
probation-related disputes respectively. This data fully reflects the urgent reality
of protecting employees' rights and interests during the probation period and
exposes many issues in the current application of laws. Therefore, from the
perspective of the Labor Contract Law, it is of great practical significance to
conduct an in-depth study on the legal application issues concerning the
protection of employees' rights and interests during the probation period.
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1. Analysis of the core legal rules concerning the probation
period in the Labor Contract Law
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1.1. Legislative purpose of the probation system

The legislative purpose of the probation system is to achieve dual protection for the
employer's right to assess employment and the employee's labor rights, and to
promote the harmony and stability of labor relations. From the perspective of the
employer, the probation period is an important stage for comprehensively assessing
the employee's skill level, work attitude, professional ethics, etc. Through
assessment, the employer can determine whether the employee meets the job
requirements, thereby selecting the most suitable candidate and reducing
employment risks. From the employee's perspective, the probation period is an
important way to understand the employer's working environment, job content,
corporate culture, salary and benefits, etc. Through understanding, the employee
can determine whether they are suitable for the job requirements and the
employer's management model, and thus decide whether to establish a long-term
and stable labor relationship with the employer.

1.2. Rules for the duration of probation period: matching logic and
legal restrictions

1.2.1. "Ladder-style"” constraint logic for term matching

Article 19 of the "Labor Contract Law" establishes a "stepped" constraint rule that
matches the probation period with the term of the labor contract. The core of this
rule lies in reasonably setting the probation period based on the length of the labor
contract, which not only safeguards the employer's assessment needs but also
prevents it from abusing the probation rights to infringe upon the employee's rights
and interests. Specifically, if the term of the labor contract is more than 3 months
but less than 1 year, the probation period shall not exceed 1 month; if the term of
the labor contract is more than 1 year but less than 3 years, the probation period
shall not exceed 2 months; for labor contracts with a fixed term of more than 3 years
or without a fixed term, the probation period shall not exceed 6 months. The
rationality of this "stepped" rule lies in the fact that when the term of the labor
contract is relatively short, the employer's assessment needs for the employee are
relatively simple, and an excessively long probation period will increase the
employee's employment risks and affect his/her career development; when the
term of the labor contract is relatively long, the employer needs more time to assess
the employee to ensure that he/she can be competent for the job position for a long
time, thus allowing for a relatively longer probation period. At the same time, this
rule can also guide employers to reasonably set the term of the labor contract and
the probation period based on the actual needs of the position, avoiding blindly

agreeing to a long probation period.

1.2.2. Prohibitive provisions agreed upon during the probation period

To further standardize the agreement on probationary periods, the Labor Contract
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Law clarifies two prohibitive provisions: firstly, "the same employer may only agree
on one probationary period with the same employee"; secondly, "probationary
periods are not allowed for part-time employment".

The legislative purpose of the rule that "the same employer and the same employee
can only agree on one probation period"” is to prevent employers from repeatedly
agreeing on probation periods through splitting labor contracts, changing positions,
and other means, thereby extending the evaluation period and infringing on the
rights and interests of employees. It should be noted that the premise for applying
this rule is "the same employer and the same employee". If an employee leaves and
re-enters the company, and there is a significant change in position, whether the
employer can re-agree on a probation period is not clearly stipulated in current laws.
In judicial practice, some courts believe that if an employee leaves and re-enters the
company, and there is a significant difference between the previous and current
positions, the employer can re-agree on a probation period, but it must be
reasonable; while other courts believe that regardless of whether there is a change
in position, the same employer and the same employee shall not agree on a
probation period again. This controversy reflects the ambiguity of legal provisions
and requires further clarification.

The main reason for the rule that "probation period shall not be agreed upon for
part-time employment" lies in the characteristics of part-time employment, such as
strong flexibility, short working hours, and unstable labor relations. Workers often
establish labor relations with multiple employers at the same time, and employers
have relatively low demands for evaluation of workers. Furthermore, the setting of a
probation period will increase the employment costs of workers and affect their
income stability. Therefore, the law prohibits the agreement of a probation period
for part-time employment, which not only conforms to the characteristics of
part-time employment but also protects the legitimate rights and interests of
part-time workers.

3. Legal consequences of illegally stipulating a probation period

Article 83 of the Labor Contract Law stipulates the legal consequences of an
employer illegally agreeing on a probation period: "If an employer violates the
provisions of this Law by agreeing on a probation period with an employee, the
labor administrative department shall order it to make corrections; if the illegally
agreed probation period has been fulfilled, the employer shall pay compensation to
the employee based on the employee's monthly salary after the probation period,
for the period that has been fulfilled beyond the statutory probation period." This
provision clarifies two legal responsibilities for illegally agreed probation periods:
one is to order corrections, which applies to situations where the illegally agreed
probation period has not been fulfilled. The labor administrative department shall
order the employer to cancel the illegally agreed probation period, re-agree on a

probation period in accordance with legal provisions, or directly regard it as formal
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employment; the other is to pay compensation, which applies to situations where
the illegally agreed probation period has been fulfilled. The employer needs to pay
compensation to the employee for the period beyond the statutory probation period,
based on the employee's monthly salary after the probation period. It should be
noted that the payment of compensation does not affect the employee's right to
receive the probation salary as agreed. That is, while receiving compensation, the
employee still has the right to request the employer to pay the salary during the
illegal probation period.

1.3. Rules for Termination of Probationary Labor Contracts:
Differentiated Rights Allocation and Procedural Constraints

1.3.1. Legal conditions for employers to terminate labor contracts

Article 21 of the Labor Contract Law stipulates: "During the probation period, the
employer shall not terminate the labor contract unless the employee falls under the
circumstances stipulated in Article 39 and Article 40 (1) and (2) of this Law. If the
employer terminates the labor contract during the probation period, it shall explain
the reasons to the employee." This provision clarifies the statutory conditions for
the employer to terminate the labor contract during the probation period, that is,
the labor contract can only be terminated due to the employee's negligent
termination as stipulated in Article 39 of the Labor Contract Law or the non
negligent termination as stipulated in Article 40 (1) and (2).

Among them, the first item of Article 39 of the Labor Contract Law stipulates that
"being proven not to meet the employment conditions during the probation period"
is the most commonly used reason for employers to terminate labor contracts
during the probation period. The application of this reason requires the following
conditions to be met: firstly, the employer has clearly agreed on specific
employment conditions, and the employment conditions are legal, reasonable, and
operable; Secondly, the employer has clearly informed the employee of the
employment conditions, and the employee is aware of the employment conditions;
Thirdly, the employer has sufficient evidence to prove that the employee does not
meet the employment requirements; Fourthly, the employer shall make a decision
to terminate the labor contract during the probation period and explain the reasons

to the employee.

1.3.2. Procedural requirements for terminating labor contracts by workers

If an employee terminates the labor contract during the probationary period, the
following procedural requirements must be met: firstly, the employer must be
notified 3 days in advance, and the notification can be in written form (such as
resignation letter, email, etc.) or oral form, but to avoid disputes, it is recommended
to use written form and retain relevant evidence; Secondly, there is no need to
explain the reasons for termination. The employee only needs to fulfill the obligation
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of prior notice, and the employer shall not require the employee to explain the
reasons for termination. It should be noted that if an employee terminates the labor
contract during the probation period, although there is no need to provide reasons,
they must still abide by the principle of good faith and not harm the legitimate rights
and interests of the employer. For example, employees should complete work
handover procedures and return property, materials, etc. to the employer before
leaving; Do not disclose the employer's trade secrets, intellectual property, etc. If the
employee fails to fulfill the obligation of work handover or damages the legitimate
rights and interests of the employer, the employer has the right to demand that the

employee bear corresponding compensation liability.

1.3.3. Legal responsibility for illegal termination of labor contracts

Employers who illegally terminate probationary labor contracts shall bear
corresponding legal responsibilities. According to Articles 48 and 87 of the Labor
Contract Law, if an employer illegally terminates a labor contract and an employee
requests to continue performing the labor contract, the employer shall continue to
perform it; If the employee does not request to continue performing the labor
contract or the labor contract cannot be continued to be performed, the employer
shall pay compensation to the employee at twice the economic compensation
standard.

If an employee illegally terminates a probationary labor contract and causes losses
to the employer, they shall bear the liability for compensation. According to Article
90 of the Labor Contract Law, if an employee terminates the labor contract in
violation of the provisions of this Law, or violates the confidentiality obligations or
non compete restrictions stipulated in the labor contract, causing losses to the
employer, they shall bear the liability for compensation. The scope of compensation
includes the expenses paid by the employer for recruiting workers, the expenses for
providing training to workers, and the production and operation losses caused by

the departure of workers.

2. Common legal disputes and analysis of their causes regarding
the protection of workers' rights and interests during the
probation period

2.1. Disputes over the termination of labor contracts during the
probation period and their causes

2.1.1. Common types of disputes

Disputes over the termination of labor contracts during the probation period are the
most common type of labor disputes during this period, mainly including the
following two types:

The first type of dispute arises from the termination of labor contracts by employers
on the grounds that "the employee does not meet the employment conditions". As
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mentioned earlier, "not meeting the employment conditions"” is the main reason for
employers to terminate labor contracts during the probation period. However, in
practice, some employers terminate labor contracts without explicitly stipulating
employment conditions, or although they have stipulated employment conditions,
they fail to retain evidence of the employee's non-compliance with these conditions,
leading to disputes due to the employee's dissatisfaction. Furthermore, if the
employment conditions stipulated by employers are illegal or unreasonable, such as
requiring employees to "not get married or have children" or "not take leave during
the probation period"”, it may also result in the termination being deemed illegal,
leading to disputes.

The second type of dispute arises from employers terminating labor contracts for
non-statutory reasons. Some employers terminate labor contracts during the
probation period for vague reasons such as "poor work attitude of the employee”
and "poor team collaboration ability". These reasons are not statutory termination
reasons stipulated in the Labor Contract Law and constitute illegal termination. The
employee may demand that the employer continue to fulfill the labor contract or

pay compensation.

2.1.2. Analysis of the causes of disputes

The causes of disputes over the termination of labor contracts during the probation
period mainly include the following aspects:

Firstly, the employment conditions are unclear and vague. Employment conditions
serve as a crucial basis for employers to determine whether a worker meets the job
requirements, and also constitute the premise for employers to terminate labor
contracts on the grounds of "not meeting employment conditions". However, in
practice, many employers fail to clearly stipulate employment conditions during
recruitment, or the stipulated employment conditions are too vague and abstract,
such as "possessing good communication skills" or "being competent for the job",
lacking operability. This leads to a situation where employers cannot provide
sufficient evidence to prove that the worker does not meet the employment
conditions when terminating the labor contract.

Secondly, employers have a weak awareness of providing evidence. According to the
law, employers who terminate labor contracts on the grounds of "not meeting the
employment conditions" should bear the burden of proof. However, some
employers lack the awareness of providing evidence, fail to record and assess the
performance of employees during the probation period, and fail to retain relevant
evidence such as performance evaluation reports, work achievements, and
disciplinary records, resulting in the inability to provide evidence when disputes
arise, and the termination behavior is deemed illegal.

Thirdly, workers have insufficient understanding of their own rights. When some
workers are unlawfully terminated by their employers during the probation period,
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they are unaware of their rights and how to safeguard them, resulting in the
infringement of their own interests. In addition, some workers commit disciplinary
violations, negligence, and other misconduct during the probation period, but they
believe that the employer cannot terminate the labor contract, which may also lead
to disputes.

2.2. Disputes over probationary salary rights and their causes

2.2.1. Common types of disputes

The disputes over probationary salary rights mainly include the following two
types:

One is the wage compensation dispute caused by the employer's illegal agreement
on the probationary period. Some employers have exceeded the agreed probation
period, such as a labor contract with a term of 2 years, but a probation period of 3
months has been agreed upon; Or repeat the agreement on the probationary period,
such as if the employee resigns and re joins, the employer will agree on the
probationary period again. Workers may demand that employers pay compensation
for illegal probationary periods.

The second issue is wage difference disputes caused by the probationary period
salary being lower than the statutory standard. Some employers, in order to reduce
labor costs, offer probationary wages that are lower than 80% of the minimum wage
for the same position or 80% of the wage specified in the labor contract, or even
lower than the minimum wage standard in the employer's location. The worker may

request the employer to make up for the wage difference.

2.2.2. Analysis of the causes of disputes

The causes of disputes over probationary salary rights mainly include the following
aspects:

One reason is that employers have weak legal awareness. Some employers are not
familiar with the provisions of the Labor Contract Law regarding the salary
standards during the probationary period, or have a sense of luck, believing that the
employees have weak awareness of rights protection during the probationary
period, intentionally lowering the probationary period salary, and violating legal
provisions.

The second issue is the insufficient awareness of workers' rights protection. During
the probation period, some workers may find that their wages are lower than the
legal standard, but they are afraid to claim their rights due to concerns about losing
their jobs, resulting in the employer's illegal behavior not being corrected in a timely
manner. In addition, some workers are not aware of the legal provisions regarding
the salary standards during the probationary period, and are unaware that their
wage rights have been infringed upon, making it difficult for them to protect their

rights in a timely manner.
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Thirdly, the salary composition agreement is not clear. As mentioned earlier,
disputes over probationary wages often involve the determination of wage
composition. Some employers do not explicitly stipulate the composition of wages in
their labor contracts, or the agreed composition of wages is unclear, resulting in
disputes when calculating probationary wages. For example, if an employer includes
performance-based pay, bonuses, etc. in the "lowest wage for the same position in
the unit" or "wage agreed upon in the labor contract”, but does not specify the
calculation method, it may lead to disagreements between the employee and the

employer regarding the probationary period wage standards.

3. The legal application dilemma of protecting the rights and
interests of workers during the probation period

3.1. Legislative dilemma

3.1.1. The legal provisions are vague and lack operability

Although the current Labor Contract Law and related judicial interpretations have
comprehensive provisions on the probationary period system, some clauses still
have ambiguity and lack operability, resulting in inconsistent legal application
standards in judicial practice.

3.1.2. Legal provisions lag behind under the new employment model

With the development of the Internet economy, new employment models such as
platform employment, labor dispatch, part-time employment and so on are
emerging. These employment models are quite different from traditional
employment models, which pose new challenges to the application of the probation
system. However, the current provisions of the Labor Contract Law regarding the
probationary period are mainly aimed at the traditional full-time employment
model, and there is a lack of clear regulations on the probationary period under the

new employment model, resulting in difficulties in the application of the law.

3.2. Difficulties at the law enforcement level

3.2.1. Insufficient labor supervision efforts

Labor supervision is an important means of safeguarding the legitimate rights and
interests of workers, but in practice, the strength of labor supervision is insufficient,
making it difficult to effectively curb the illegal employment behavior of employers.

One is the shortage of personnel and outdated law enforcement equipment in labor
supervision agencies. With the continuous expansion of the labor market, the
number of labor dispute cases continues to increase, and the work pressure of labor
supervision agencies is increasing day by day. However, currently, the staffing of
labor supervision agencies in China is generally insufficient, and the law
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enforcement equipment is outdated, making it difficult to achieve comprehensive
supervision of employers, resulting in some employers' illegal employment
behaviors not being detected and corrected in a timely manner.

The second is that the labor inspection method is single and passive. At present,
labor inspection agencies mainly adopt a passive approach to receiving reports and
complaints, and the intensity of proactive inspections and special checks is
insufficient. Due to the weak awareness of rights protection among probationary
workers, many illegal behaviors have not been reported or complained about,
making it difficult for labor inspection agencies to detect them.

The third issue is the lack of unified standards for labor supervision and law
enforcement. There are differences in the understanding and application of relevant
laws and regulations on probation period by labor inspection agencies in different
regions, and the enforcement standards are not unified, which leads to different
enforcement pressures faced by employers in different regions. Some employers
take advantage of this difference to avoid legal provisions.

3.2.2. The departmental collaboration mechanism is not sound

The protection of the rights and interests of probationary workers involves multiple
departments such as labor supervision, labor arbitration, and judicial trials.
However, currently, the cooperation mechanism between departments is not sound,
and information sharing is insufficient, resulting in low efficiency in safeguarding
rights. In addition, the law enforcement coordination between various departments
is not smooth enough, and illegal cases investigated and dealt with by labor
supervision agencies are difficult to effectively transfer to labor arbitration
institutions or judicial trial institutions, resulting in illegal behavior not receiving
the appropriate punishment and difficult to form a joint law enforcement force.

3.3. The dilemma at the judicial level

3.3.1. Unreasonable allocation of burden of proof

The unreasonable allocation of burden of proof in labor dispute cases during the
probation period is an important reason for the difficulty of workers' rights
protection. According to the principle of "whoever asserts, who provides evidence",
workers need to prove that their rights and interests have been infringed, such as
proving that the employer has illegally agreed on a probationary period, lowered
wages, illegally terminated the labor contract, etc. However, in practice, workers are
often in a disadvantaged position and lack the ability to provide sufficient and
effective evidence. Although Article 6 of the Labor Dispute Mediation and
Arbitration Law stipulates that if the evidence related to the disputed matter is
under the control and management of the employer, the employer shall provide it; If
the employer fails to provide it, they shall bear the adverse consequences. However,

in practice, employers often refuse to provide evidence for various reasons, and
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labor arbitration institutions and people's courts lack effective coercive measures,
making it difficult to implement this provision.

3.3.2. Inconsistent judging standards

Due to the vague legal provisions and differences in the understanding and
application of legal provisions by different judges, the judgment standards for labor
dispute cases during the probation period are not unified, and the phenomenon of
different judgments for the same case is more prominent.

The lack of unified judicial standards not only affects the fairness and authority of
the judiciary, but also confuses employers and workers with legal expectations,

which is not conducive to the harmony and stability of labor relations.

3.3.3. The process of safeguarding rights is cumbersome and time-consuming

The rights protection procedures for labor disputes during the probation period
include multiple links such as labor negotiation, labor mediation, labor arbitration,
civil litigation, etc. The procedures are cumbersome and the cycle is long, resulting
in high costs for workers to protect their rights. Many workers give up their rights
protection due to the difficulty of bearing the costs.

4. Suggestions for improving the application of laws to protect
the rights and interests of workers during the probation period

4.1. Improvement at the legislative level

4.1.1. Refine legal provisions and enhance operability

In response to the problem of vague and lack of operability in current legal
provisions, it is necessary to further refine the provisions on probation period in the
Labor Contract Law and related judicial interpretations, and clarify the standards
for legal application.

One is to clarify the exception of "the same employer and the same employee can
only agree on one probationary period". It is recommended to clarify through
legislation or judicial interpretations that if there are significant changes in the
position of an employee who returns after leaving, and the employer can prove that
the employment conditions of the new position are significantly different from the
original position, the employer can renegotiate the probationary period, but the
probationary period shall not exceed the statutory limit.

The second is to clarify the definition standard of "the lowest salary for the same
position in our unit". It is suggested to stipulate that the "minimum wage for the
same position in the unit" refers to the minimum wage standard for positions within
the employer that are similar in job content and require equivalent sKills to those of
the employee, under normal working conditions, and this standard should be made

public to the employee.
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The third is to standardize the setting of employment conditions. It is suggested to
stipulate that the employment conditions set by employers should be legal,
reasonable, and operable, and should not contain discriminatory clauses,
unreasonable restrictive clauses, or other illegal content. The employment
conditions should be clearly communicated to the employee in the recruitment
advertisement or stipulated in the labor contract, and confirmed by the employee's
signature.

4.1.2. Improve the probationary period rules under the new employment
model

In response to the problem of lagging legal provisions under the new employment
model, the Labor Contract Law and related judicial interpretations should be revised
in a timely manner to improve the probationary period rules under the new
employment model.

One is to clarify the probationary period rules for platform employment. For the
labor relationship between the platform and the workers, the probationary period,
salary standards, termination conditions, etc. should be clearly defined, and the
traditional full-time employment model should be followed for implementation. The
platform should sign a written labor contract with the employee, clarifying the
rights and obligations of both parties.

The second is to standardize the probationary period rules for labor dispatch
employment. It is suggested to stipulate that labor dispatch units and employing
units should clearly stipulate the probationary period of labor dispatch employees
in the labor dispatch agreement. The probationary period shall not exceed the
statutory limit and shall not be repeated. The probationary salary and termination
conditions of dispatched workers should be implemented in accordance with the
traditional full-time employment model. The dispatched worker and the employing
unit shall bear joint and several liability for the protection of the probationary rights
and interests of dispatched workers.

The third is to improve the probationary period rules for part-time employment.
Although the Labor Contract Law prohibits part-time employment from agreeing on
a probationary period, in practice, some part-time employment positions do require
an assessment of the worker's abilities. It is recommended to stipulate that
part-time employment can agree on a probationary period of no more than 15 days,
and the probationary salary shall not be lower than the minimum wage standard of
the employer's location.

4.1.3. Strengthen the legal responsibility of employers

In response to the unreasonable setting of legal responsibilities and insufficient
deterrence, it is necessary to strengthen the legal responsibilities of employers and
increase the cost of illegal activities.

One is to increase the compensation standard for illegal probationary periods. It is

DOI: 10.63313/ESW.9105

70 Education and Social Work



SiNing Chen

suggested to increase the compensation standard stipulated in Article 83 of the
Labor Contract Law to twice the monthly salary of the employee during the
probation period, and pay it for the period exceeding the statutory probation period
that has already been fulfilled, in order to enhance the deterrent effect on
employers.

The second is to clarify the compensation standards for arrears and deductions of
probationary wages. It is suggested to clearly stipulate in Article 91 of the Labor
Law that if an employer delays or deducts probationary wages, in addition to paying
the worker's wages and economic compensation, they should also pay
compensation of two to five times the amount of the delayed wages.

4.2. Improvement in law enforcement

4.2.1. Strengthen labor supervision efforts

Strengthening labor supervision is an important means to regulate the employment
behavior of employers and protect the rights and interests of probationary workers.
One is to strengthen the personnel of labor supervision institutions and improve law
enforcement equipment. Suggest increasing the staffing of labor inspection agencies,
recruiting professional talents in legal, human resources and other fields, and
improving the professional quality of the labor inspection team. At the same time,
increase funding for labor supervision agencies, improve law enforcement
equipment, and enhance law enforcement efficiency.

The second is to innovate labor supervision methods and strengthen proactive
supervision. It is suggested that labor supervision agencies adopt various methods
such as proactive inspections, special checks, and random inspections to carry out
their work and increase the supervision of probationary employment. Regularly
conduct special inspections on probationary employment, focusing on examining
the probationary period agreement, salary payment, termination of labor contracts,
and other situations of employers, and promptly discovering and correcting illegal
behaviors.

The third is to unify the standards for labor supervision and law enforcement. It is
suggested that higher-level labor supervision agencies strengthen guidance and
training for lower level labor supervision agencies, unify law enforcement standards
and procedures, and avoid the phenomenon of unfair and lax law enforcement.
Establish a system for publicizing information on labor supervision and law
enforcement, timely disclose law enforcement results to the society, and accept

social supervision.

4.2.2. Establish a sound departmental collaboration mechanism

Establishing a sound departmental collaboration mechanism is an important
guarantee for improving the efficiency of safeguarding the rights of probationary

workers.
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One is to establish an information sharing mechanism between departments such as
labor supervision, labor arbitration, and judicial trials. By establishing a unified
information platform, we can achieve the sharing of case information, law
enforcement information, and judicial information among various departments,
thereby improving work efficiency. For example, when investigating illegal
employment practices, labor supervision agencies can use information platforms to
search for relevant labor arbitration and judicial trial case information, and
understand the illegal records of employers; When handling labor dispute cases
during the probationary period, labor arbitration institutions and judicial trial
institutions can query the enforcement information of labor supervision institutions
through information platforms to obtain relevant evidence.

The second is to strengthen the law enforcement coordination between various
departments. Establish a case transfer mechanism between labor supervision
institutions, labor arbitration institutions, and judicial trial institutions. Illegal cases
investigated and dealt with by labor supervision institutions that meet the
conditions for labor arbitration or judicial trial shall be promptly transferred to
relevant institutions for processing. When labor arbitration institutions and judicial
trial institutions handle cases, if they discover that the employer has engaged in
illegal employment behavior, they shall promptly notify the labor supervision
institution, and the labor supervision institution shall investigate and deal with it in
accordance with the law.

Thirdly, establish a joint law enforcement mechanism. In response to the prominent
issues of labor disputes during the probationary period, joint law enforcement
actions will be organized by departments such as labor supervision, labor
arbitration, and judicial trials to form a joint law enforcement force and improve the
effectiveness of law enforcement.

4.3. Improvement at the judicial level

4.3.1. Reasonably allocate the burden of proof

Reasonably allocating the burden of proof is the key to ensuring the success of rights
protection for probationary workers.

One is to clarify the burden of proof for employers in cases of salary disputes during
the probationary period. It is suggested that employers should provide evidence
such as salary payment records, pay stubs, and labor contracts to prove that the
probationary period salary meets the legal standards; If the employer is unable to
provide evidence or the evidence provided is insufficient to prove its claim, it shall
bear adverse consequences.

The second is to strengthen the burden of proof for employers in disputes over the
termination of labor contracts. It is suggested that if an employer terminates a labor
contract on the grounds of "not meeting the employment conditions", they should

provide evidence of the employment conditions, evidence of the employee's failure
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to meet the employment conditions, and procedural evidence of the termination of
the labor contract; If the employer is unable to provide sufficient evidence to prove
the legality of its termination, it shall be deemed as an illegal termination and shall
bear corresponding legal responsibilities.

The third is to establish a system of obstruction of evidence. If an employer refuses
to provide evidence without justifiable reasons, the labor arbitration institution and
the people's court may assume that the worker's claim is valid and impose a certain
amount of fine on the employer.

4.3.2. Unified Judgment Standards

Unified judicial standards are an important guarantee for maintaining judicial
fairness and authority.

One is to strengthen the formulation of judicial interpretations and guiding cases.
The Supreme People's Court should promptly issue judicial interpretations on the
trial of labor dispute cases during the probationary period, clarifying the standards
for legal application. At the same time, a batch of guiding cases with typical
significance will be released to provide reference for people's courts at all levels to
hear similar cases and achieve the same case and judgment.

The second is to strengthen the professional training of judges. Regularly organize
judges to participate in training on labor laws, regulations, and relevant judicial
interpretations to improve their professional quality and ability, ensure that judges
can accurately understand and apply the law, and unify judgment standards.

Thirdly, establish a system for publicizing judicial documents. Except for judgment
documents involving state secrets, trade secrets, and personal privacy, judgment
documents for labor dispute cases during the probationary period should be
promptly made public online, subject to social supervision, and promote the

standardization of judgment standards.

4.3.3. Simplify the process of safeguarding rights and improve the efficiency of
safeguarding rights

Simplifying the rights protection procedures and improving the efficiency of rights
protection are important ways to reduce the cost of workers' rights protection.

One is to establish a rapid resolution mechanism for labor disputes during the
probationary period. For labor dispute cases during the probation period where the
facts are clear, the rights and obligations are clear, and the disputes are not
significant, a final ruling system shall be implemented to shorten the period of rights
protection. At the same time, establish a specialized labor dispute mediation
organization during the probationary period to promptly resolve disputes.

The second is to simplify labor arbitration and civil litigation procedures. Optimize
the filing, trial, and judgment processes of labor arbitration and civil litigation,
reduce unnecessary procedures, and improve case handling efficiency. For example,

implementing online filing and remote court hearings to facilitate workers' rights
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protection.

The third is to reduce the cost of safeguarding rights. Reduce and waive arbitration
fees and litigation fees for labor dispute cases during the probationary period,
provide legal assistance to economically disadvantaged workers, and help them
safeguard their legitimate rights and interests.

5. Conclusion

This article delves into the core legal rules concerning the probation period in the
"Labor Contract Law" and, drawing from typical cases in judicial practice,
thoroughly analyzes common legal disputes and their causes regarding the
protection of workers' rights and interests during the probation period. It points out
the legal application dilemmas that exist at the legislative, enforcement, judicial, and
worker-level in protecting workers' rights and interests during the probation period,
and proposes corresponding countermeasures and suggestions. Through these
various efforts, the legal application issues concerning the protection of workers'
rights and interests during the probation period can be effectively resolved,
employers' employment practices can be regulated, workers' legitimate rights and
interests can be protected, labor relations can be promoted to be harmonious and
stable, and the healthy development of the labor market can be facilitated. At the
same time, this study has certain shortcomings, such as insufficient research on the
protection of rights and interests during the probation period under new
employment models. Future research in this area needs to be further strengthened
to provide more comprehensive and effective legal countermeasures for the

protection of workers' rights and interests during the probation period.
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